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Each of us is in some ways like everybody else,
in some ways like somebody else,

and in some ways like nobody else.

What is true of individuals is

also true of countries and nations.

.1
Bell, Daniel

Abstract

Even though a wide range of studies has been carried out on the legal provisions on corruption, scant
attention has been devoted to the criminal definitions and measures provided for in Central and
Eastern European Countries (CEE). Consequently, while focusing on CEE countries, this paper aims at
providing preliminary answers to the following questions: What is the degree of harmonization of
national definitions on corruption in the public sector with respect to the Council of Europe Criminal
Law Convention on Corruption of 1999 (CLCC) and the Additional Protocol of 2003 (AP)? Are there
additional national definitions that are not in the CLCC or the AP but that may deserve consideration
in the international arena? To investigate these issues, the paper commences with an introduction to
anti-corruption in transition countries. It then proceeds to compare anti-corruption definitions in CEE
according to two comparative criteria, i.e.: (1) the analysis of the harmonization of national
provisions with those of the CLCC and the AP and (2) the analysis of those definitions that are present
in specific national criminal justice systems though not defined within the CLCC and the AP.

1. Anti-corruption in transition. The way toward a common approach

The increasing recognition of the damaging effects of corruption on social stability and economic
growth as well as the interest and concern shown have triggered national and international
interventions in this domain. Even though corruption has always been present in human history?,
interest in corruption and anti-corruption strategies surged dramatically in the 1980s.

This has been even truer in transition countries, such as those in Central and Eastern Europe (CEE).
These nations have undergone dramatic changes over the last 20 years. Most CEE countries have
modified their political orientation, trading communism for a more liberal system. This political
reform has in turn had an impact on national economies, which have moved toward a market
economy and a privatization process based on the transfer of the ownership of businesses,
enterprises and agencies from the public to the private sector. In this context, ‘the simultaneous

Bell, Daniel: The ‘Hegelian Secret’. Civil Society and American Exceptionalism, in: Shafter, Byron E.
(ed.): Is America Different? A New Look at American Exceptionalism, Oxford: Clarendon Press, 1991,
pp. 46-70, here p. 50.

See, inter alia, Fornasari, Gabriale / Luisi, Demetrio (eds): La Corruzione. Profili Storici, Attuali, Europei
e Sopranazionali, Padova: CEDAM, 2003; Tiihonen, Seppo (ed.): The History of Corruption in Central
Government, Amsterdam: I0S Press, 2003; Brioschi, Alberto: Breve Storia della Corruzione. Dall’Eta
Antica ai Giorni Nostri, Milano: TEA, 2004.
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processes of developing a market economy, designing new political and social institutions and
redistributing social assets have created fertile ground for corruption’.?

In addition, CEE countries have also been affected by the changes and reforms in neighbouring
countries, from the fall of the former Soviet Union to the establishment of the European Union and
the Single European Market. In this weak socio-political context, where even legitimate economic
actors have been exploiting these changes in an attempt to earn higher profits, criminal actors
likewise seek to obtain the highest possible profit from their activities.* Under these guiding forces,

transition countries have been engaged in a concentrated process of defining the basic rules and institutions

to govern their economies and societies, while at the same time redistributing the bulk of their assets. In

many countries, corruption has had a significant impact on this process, encoding advantages in these new

rules and institutions for narrow vested interests and distorting the path of economic and political
development.5

Corruption has been addressed as a central impediment to progress in many CEE countries only since
the end of the 1990s. In the wake of EU enlargement, corruption became an important issue, and
‘has figured prominently in political campaigns, and has been a key concern of citizens, businesses,
and international organizations alike’.® Under the umbrella of the anti-corruption strategies that have
been undertaken in these transition countries, which in most cases have taken a page out from those
proposed by international institutions, an important role has been and continues to be played by
reforms concerning the criminal justice system. These reforms include the establishment of common
approaches in dealing with corruption and the enforcement of harmonized criminal definitions
aimed at ensuring the ‘co-ordinated criminalisation of national and international corruption’.” In this
regard, the Council of Europe and the Group of States against Corruption (GRECO) have played a
remarkable role since the adoption of the Criminal Law Convention on Corruption of 1999 (CLCC) and
the Additional Protocol of 2003 (AP).

Moving in this framework, this paper seeks to understand the extent to which a co-ordinated
criminalization of corruption in the public sector in CEE countries currently exists. Consequently, this
paper endeavours to provide a preliminary answer to the following questions:

World Bank: Anticorruption in Transition. A Contribution to the Policy Debate, Washington D.C.: World
Bank, 2000, p. vii.

In this regard see Savona, Ernesto U. / Curtol, Federica: The Contribution of Data Exchange Systems to
the Fight against Organised Crime in the See Countries, Transcrime Reports No. 10, Trento:
Transcrime, 2004; Shelley, Louise: Crime and Corruption. Enduring Problems of Post-Soviet
Development, in: Demokratizatsiya, 2003 (Vol. 11), No. 1, pp. 110-114; Shelley, Louise: Can Russia
Fight Organized Crime and Corruption, in: The Tocqueville Review, 2002 (Vol. XXIll), No. 2, pp. 37-55;
Shelley, Louise: Organized Crime and Corruption in Ukraine. Impediment to the Development of a Free
Market Economy, in: Demokratizatsiya, 1998 (Vol. 6), No. 4, pp. 648—663.

World Bank: Anticorruption in Transition. A Contribution to the Policy Debate, Washington D.C.: World
Bank, 2000, p. xiii.

Anderson, James / Gray, Cheryl: Anticorruption in Transition 3. Who Is Succeeding ... And Why?
Washington D.C.: World Bank, 2006, p. xi. For an introduction regarding the interventions of the
Council of Europe and the European Union with regard to anti-corruption policies in the EU accession
process see: European Commission: Background Documentation, in: European Commission (ed.):
Annual Forum on Combating Corruption in the EU 2010. Incorporating Anti-corruption Policy into the
EU Accession Process, Brussels: European Commission, 2010.

As stated under the second guiding principle for the fight against corruption under Resolution (97) 24
of the Committee of Ministers of the Council of Europe.
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1. What is the degree of harmonization of national definitions on corruption in the public sector
with respect to the CLCC and the AP?

2. Are there additional national definitions that are not in the CLCC or the AP but that may
deserve consideration in the international arena?

2. Methodological note

In this section the methodology employed in comparing criminal law provisions on corruption is
explained.

While focusing exclusively on corruption in the public sector, the comparative analysis was carried
out with a specific geographical scope. As shown in figure 1, this study covers all CEE countries, i.e.
Albania, Bosnia-Herzegovina, Bulgaria, Croatia, Czech Republic, Estonia, Hungary, Latvia, Lithuania,
Macedonia, Montenegro, Poland, Romania, Serbia, Slovakia and Slovenia. These nations constitute
the Eastern bloc countries west of the post-World War Il border with the former Soviet Union; the
three Baltic States (Estonia, Latvia and Lithuania) that did not join the Commonwealth of
Independent States (CIS) with the other former republics of the USSR; and the independent states in
the former Yugoslavia. Most CEE countries have acceded to the European Union (EU): the Czech
Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Slovakia and Slovenia joined the EU in May
2004, while Bulgaria and Romania joined in January 2007.

Figure 1. CEE Countries

Source: Elaboration by the author.
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The evaluation of the harmonization was carried out by means of a comparative analysis of the
national provisions on corruption in the public sector. Two criteria formed the basis of the
evaluation.?

As a first comparative criterion, the CLCC and the AP were selected as benchmarks for carrying out
the comparison of the national provisions for combating corruption. This allowed for a better
understanding of the symmetries and asymmetries present within each national criminal justice
system and the degree of harmonization that the national provisions have achieved with respect to
the international standards indicated in these instruments. The CLCC and the AP were chosen as
benchmarks because all CEE countries are members of the Council of Europe and are monitored by
the GRECO concerning their compliance with Council of Europe anti-corruption standards.’ In
addition, due to their ‘European’ spectrum, these international instruments enable a better
understanding and comparison of criminal provisions deriving from different legal traditions® (Civil
Law vs. Socialist Law) that are now part of the wider and more flexible area of the Western Legal
Tradition, where differences among legal systems are mitigated by supra-national legislation (e.g. EU
Law, International Law).11

As a second comparative criterion, considering that individual countries may criminalize further illicit
behaviours, the analysis focuses on those definitions that are present in national criminal justice
systems but not defined in the CLCC and AP. This comparison takes all these further offences —
whether criminalized by only one or by more CEE countries — into account. This is because one way
to proceed with the enforcement of common measures against corruption may be to criminalize at a
supranational level acts that were previously punished only within individual countries.

In this regard see Vettori, Barbara / Zanella, Marco: Tra nuove e vecchie fattispecie penali, in: Di
Nicola, Andrea (ed.): Contro la Criminalita Organizzata in Europa. Una Prima Valutazione delle Politiche
Penali ed Extra-penali, Milano: Franco Angeli, in press.

‘The Group of States against Corruption (GRECO) was established in 1999 by the Council of Europe to
monitor States’ compliance with the organisation’s anti-corruption standards. GRECO’s objective is to
improve the capacity of its members to fight corruption by monitoring their compliance with Council
of Europe anti-corruption standards through a dynamic process of mutual evaluation and peer
pressure. It helps to identify deficiencies in national anti-corruption policies, prompting the necessary
legislative, institutional and practical reforms. GRECO also provides a platform for the sharing of best
practice in the prevention and detection of corruption.” GRECO: What is Greco, in: coe.int,
http://www.coe.int/t/dghl/monitoring/greco/general/3.%20What%20is%20GRECO_en.asp, accessed
17 May 2010.

See, inter alia, Ajani, Gianmaria: Il Modello Post-Socialista, Torino: G. Giappichelli Editore, 2008;
Zweigert, K. / Ko6tz, H.: Introduction to Comparative Law, Broadbridge: Clarendon Press, 1998; Ajani,
Gianmaria: Diritto dell’Europa Orientale, Torino: Utet, 1996; Ajani, Gianmaria: Chance and Prestige.
Legal Transplants in Russia and Eastern Europe, in: The American Journal of Comparative Law, 1995
(Vol. 43), No. 1, pp. 93—117; Ajani, Gianmaria: La Circulation de Modeéles Juridiques Dans le Droit Post-
socialiste, in: Revue Internationale de Droit Comparé, 1994, No. 4, pp. 1087-1106; David, René /
Brierley, John E.C.: Major Legal Systems in the World Today. An Introduction to the Comparative Study
of Law, New York: Free Press, 1985.

Ajani, Gianmaria: Il Modello Post-Socialista, Torino: G. Giappichelli Editore, 2008; Goldman, David B.:
Globalisation and the Western Legal Tradition. Recurring Patterns of Law and Authority, Cambridge:
Cambridge University Press, 2007; Haveman, Roelof / Kavran, Olga / Nicholls, Julian: Supranational
Criminal Law. A System Sui Generis (Vol. 1), Schoten: Intersentia, 2003; de Sousa Santos, Boaventura:
Toward a New Legal Common Sense. Law, Globalization, and Emancipation, Cambridge: Cambridge
University Press, 2002; Berman, Harold J.: Law and Revolution. The Formation of the Western Legal
Tradition, Harvard: Harvard University Press, 1983.

10
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Any comparative analysis that considers a wide number of criminal justice systems is intrinsically
affected by limits, especially related to language barriers.’> The present analysis was carried out using
official English translations of the national legislation and criminal codes as provided by the Council
of Europe and by the GRECO. In addition, information on national legislation was collected from
official documents prepared by the Support and Improvement in Governance and Management
(SIGMA)™ and by the Regional Anti-corruption Initiative (RAI).*

3. Comparing the definitions of corruption in the public sector across
CEE countries

Comparing CEE countries’ definitions regarding corruption in the public sector, this section revolves
around the analysis of the national legislation on corruption and is organized according to the above-
mentioned comparative criteria.

3.1.The CLCC, the AP anatonal definitions. The first comparative criterion

As mentioned above, CEE countries were first compared to each other using the definitions provided
in the CLCC and the AP as a benchmark.”

12 See, inter alia, Pradel, Jean: Droit Pénal Comparé, 3rd edn, Paris: Dalloz, 2008; Galdia, Marcus:

Comparative Law and Legal Translation, in: The European Legal Forum, 2003 (Vol. 1), pp. 1-4. For a
philosophical perspective: Santambrogio, Marco: Introduzione alla Filosofia Analitica del Linguaggio,
Bari: Laterza, 1992; Casalegno, Paolo: Introduzione alla Filosofia del Linguaggio, Firenze: Carrocci,
1997.

‘Sigma is a joint initiative of the European Union (EU) and the Organisation for Economic Co-operation
and Development (OECD), principally financed by the EU. Sigma was launched in 1992 by the OECD
and the European Commission's Phare Programme to support the Czech Republic, Hungary, Poland,
Slovakia and Slovenia implement public administration reforms. In parallel with further EU
enlargement and the expansion of the Stabilisation and Association Process, Sigma support has since
been extended to other partners, including all ten 2004 EU entrants and to the two 2007 entrants,
Bulgaria and Romania. In 2009, Sigma is working with the 3 EU candidate countries - Croatia, the
former Yugoslav Republic of Macedonia, and Turkey - and with the 5 EU potential candidates - Albania,
Bosnia and Herzegovina, Montenegro, Serbia, and Kosovo under UNSCR 1244/99." SIGMA: About
SIGMA, in: sigmaweb.org, http://www.sigmaweb.org/document/45/0,3343,en_33638100_
33638163_34842669_1_1 1 1,00.html, accessed 20 April 2010.

‘The Regional Anti-corruption Initiative (RAI) was initially adopted in Sarajevo in February 2000, as
Stability Pact Anti-corruption Initiative (SPAI), to address corruption — one of the most serious threats
to the recovery and development of the South East European countries. Currently the Initiative
consists of 9 member countries from the region — Albania, Bosnia and Herzegovina, Bulgaria, Croatia,
Macedonia, Moldova, Montenegro, Romania and Serbia and one observer — UNMIK, providing all of
them with a general framework for coordination, optimization of efforts and permanent dialogue with
the partner community involved in the fight against corruption.” RAI: Historical Background, in: rai-
see.org, http://www.rai-see.org/about-us/historical-background.html, accessed 20 April 2010.

For an introduction see: OECD: Corruption. A Glossary of International Standards in Criminal Law,
OECD Publishing (http://www.oecdbookshop.org), 2008; Carr, Indira: Fighting Corruption Through
Regional and International Conventions, BRASS Centre, www.brass.cf.ac.uk, 2006; Kofele, Kale N.: The
International Law of Responsibility for Economic Crimes. Holding State Officials Individually Liable for
Acts of Fraudulent Enrichment, Farnham: Ashgate Publishing, 2007; Sayed, Abdulhay: Corruption in
International Trade and Commercial Arbitration, New York: Kluwer Law International, 2004; de Boer
Buquicchio, Maud: Legislative Measures of the Council of Europe to Adress Corruption and Money-

13
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The definitions are as follows:

)l

Active bribery of domestic public officials (Article 2): ‘[...] when committed intentionally, the
promising, offering or giving by any person, directly or indirectly, of any undue advantage to
any of its public officials, for himself or herself or for anyone else, for him or her to act or
refrain from acting in the exercise of his or her functions.’

Passive bribery of domestic public officials (Article 3): ‘[...] when committed intentionally, the
request or receipt by any of its public officials, directly or indirectly, of any undue advantage,
for himself or herself or for anyone else, or the acceptance of an offer or a promise of such
an advantage, to act or refrain from acting in the exercise of his or her functions.’

Bribery of members of domestic public assemblies (Article 4): ‘[...] the conduct referred to in
Articles 2 and 3, when involving any person who is a member of any domestic public
assembly exercising legislative or administrative powers.’

Bribery of foreign public officials (Article 5): ‘[...] the conduct referred to in Articles 2 and 3,
when involving a public official of any other State.’

Bribery of members of foreign public assemblies (Article 6): ‘[...] the conduct referred to in
Articles 2 and 3, when involving any person who is a member of any public assembly
exercising legislative or administrative powers in any other State.’

Bribery of officials of international organizations (Article 9): ‘[...] the conduct referred to in
Articles 2 and 3, when involving any official or other contracted employee, within the
meaning of the staff regulations, of any public international or supranational organisation or
body of which the Party is a member, and any person, whether seconded or not, carrying out
functions corresponding to those performed by such officials or agents.’

Bribery of members of international parliamentary assemblies (Article 10): ‘[...] the conduct
referred to in Article 4 when involving any members of parliamentary assemblies of
international or supranational organisations of which the Party is a member.’

Bribery of judges and officials of international courts (Article 11): ‘[...] the conduct referred to
in Articles 2 and 3 involving any holders of judicial office or officials of any international court
whose jurisdiction is accepted by the Party.’

Trading in influence (Article 12): ‘[...] when committed intentionally, the promising, giving or
offering, directly or indirectly, of any undue advantage to anyone who asserts or confirms

Laundering in the International Financial System, in: UNODC (ed.): Global Action against Corruption.
The Mérida Papers, Vienna: United Nations, 2004, pp. 109-112; Locati, Giovanni: Le Convenzioni del
Consiglio d'Europa in Materia di Lotta alla Corruzione e gli Adempimenti di Alcuni Stati ad esse
Aderenti, Liuc Papers No. 123, Serie Impresa e Istituzioni, 2003; Pacini, Carl / Swingen, Judyth A. /
Rogers, Hudson: The Role of the OECD and EU Conventions in Combating Bribery of Foreign Public
Officials, in: Journal of Business Ethics, 2002 (Vol. 37), No. 4, pp. 385—-405; Henning, Peter J.: Public
Corruption A Comparative Analysis of International Corruption Conventions and United States Law, in:
Arizona Journal International & Comparative Law, 2001 (Vol. 18), No. 3, pp. 793—-846; Huber, Barbara:
La Lotta alla Corruzione in Prospettiva Sovranazionale, in Rivista Trimestrale di Diritto Penale
dell'Economia, 2001 (Vol. 2), No. 3, pp. 475-489; Salimbene, Franklyn P.: The OAS and the OECD Move
Against Transnational Bribery. Implication for U.S. Businesses and the Foreign Corrupt Practices Act, in:
Business and Society Review, 1999 (Vol. 104), No. 1, pp. 91-105.
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that he or she is able to exert an improper influence over the decision-making of any person
referred to in Articles 2, 4 to 6 and 9 to 11 in consideration thereof, whether the undue
advantage is for himself or herself or for anyone else, as well as the request, receipt or the
acceptance of the offer or the promise of such an advantage, in consideration of that
influence, whether or not the influence is exerted or whether or not the supposed influence
leads to the intended result.’

In addition to the definitions provided in the CLCC, in 2003 an Additional Protocol to the Criminal Law
Convention on Corruption (AP) was adopted that criminalizes the following activities belonging to the
macro-area of ‘corruption in the public sector’:

1 Active bribery of domestic arbitrators (Article 2): ‘[...] when committed intentionally, the
promising, offering or giving by any person, directly or indirectly, of any undue advantage to
an arbitrator exercising his/her functions under the national law on arbitration of the Party,
for himself or herself or for anyone else, for him or for her to act or refrain from acting in the
exercise of his or her functions.’

1 Passive bribery of domestic arbitrators (Article 3): ‘[...] when committed intentionally, the
request or receipt by an arbitrator exercising his/her functions under the national law on
arbitration of the Party, directly or indirectly, of any undue advantage for himself or herself
or for anyone else, or the acceptance of an offer or promise of such an advantage, to act or
refrain from acting in the exercise of his or her functions.’

1 Bribery of foreign arbitrators (Article 4): ‘[...] the conduct referred to in Articles 2 and 3, when
involving an arbitrator exercising his/her functions under the national law on arbitration of
any other State.’

1 Bribery of domestic jurors (Article 5): ‘[...] the conduct referred to in Articles 2 and 3, when
involving any person acting as a juror within its judicial system.’

9 Bribery of foreign jurors (Article 6): ‘[...] the conduct referred to in Articles 2 and 3, when
involving any person acting as a juror within the judicial system of any other State.’

3.1.1. Active bribery of domestic public officials and passive bribery of domestic public
officials

With regard to both active and passive bribery/corruption of domestic public officials, all CEE
countries criminalize these criminal practices.

However, asymmetries in the different national definitions still remain and full coordination has not
yet been achieved, especially concerning the concept of ‘undue advantage’.

Some of the countries under analysis provide a broad definition of the concept of ‘undue advantage’.
In Croatia, for example, authorities indicate that the term ‘undue advantage’ covers both material
and immaterial benefits.’® Another example is Latvia, where Sections 320 and 323 of the Criminal
Code do not explicitly use the term ‘undue advantage’, but instead refer in their heading to ‘bribes’,

16 GRECO: Third Evaluation Round Evaluation Report on Croatia Incriminations (ETS 173 and 191, GPC 2)
(Theme 1), Strasbourg: Council of Europe, 2009, pp. 5-6.
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which is in both sections defined as ‘material value, property or benefits of another nature’.'’
Slovakia also belongs to this group. The concept of ‘advantage’ is not used there in the provisions on
bribery and has been replaced by the term ‘bribe’, which is defined under Section 131(3) of the
criminal code: ‘a bribe shall mean a thing or other transaction of property or non-property nature to
which there is no legal entitlement’.

Differently, other countries provide a narrower definition of the concept of ‘undue advantage’,
excluding ‘minor benefits’ or ‘gratuity’. This is the case, for example, in Albania, where the concept of
‘undue advantage’ applies to ‘any irregular benefit’ and ‘covers any undue material and immaterial
advantages, except for very minor permissible benefits which a public official may accept without
being obliged to declare them if they do not exceed the value of 1,000 ALL/8 EUR’.™ Estonia makes a
similar distinction between the concepts of ‘bribe’ and ‘gratuity’ according to the indications
provided by the Supreme Court.*

A third group of countries excludes immaterial advantages from its definition of the concept of
‘undue advantage’. Articles 225 and 227 of the Criminal Code of Lithuania do not explicitly use the
term ‘undue advantage’, but instead refer to ‘bribes’. In this regard,

Lithuanian authorities report that any kind of illegally obtained property benefit, i.e. tangibles or material
services provided, can constitute a bribe (e.g. money, securities, works of art, immovable or movable
property, legal and other instruments certifying title to property or interests thereto; material services, e.g.
free-of-charge repair of a car or a house, interest-free loan[s], reduction of taxes, etc.). They also indicate
that immaterial advantages (i.e. services, honorary positions or titles etc.) are not considered to be included
in the concept of a bribe. On the other hand, the value of a bribe does not affect the liability as such: it may
only mitigate or aggravate it, with bribery involving a bribe of a value of less than 130 LTL (approximately

eoyl0 0SAy3 O2yaARSNBR I YA&ARSYSIy2dzNJ | YR32600&FIAYAE | NI I O
OF LIWNRPEAYIF(GSt& edpZnmov o6SAy3a O2y&ARSNBR 33N g iGSR

law of the Supreme Court underlines that any material advantage with some value is to be considered a
bribe. In its judgment of 20 March 2007 the Supreme Court of Lithuania overturned a judgment of the Court
of Appeal (and a similar judgment of the Court of First Instance), in which a person had been acquitted for
K gAy3a 2FFTSNBR | oNR6S 2F wun [¢[ P LILINRBEAYLGSE &

3.1.2. Bribery of members of domestic public assemblies

With reference to bribery of members of domestic public assemblies, all of the countries under study
criminalize it. In this regard most CEE countries specifically criminalize corruptive practices (both
active and passive) carried out by officials elected or appointed to representative/legislative bodies.

17

GRECO: Third Evaluation Round Evaluation Report on Latvia Incriminations (ETS 173 and 191, GPC 2)
(Theme 1), Strasbourg: Council of Europe, 2008, p. 7. In this context, the Latvian authorities refer to
paragraph 6 of the decision of the Supreme Court of the Republic of Latvia No 7 of 19933, titled ‘On
court practice in bribery cases’, which appears to be a judicial doctrine based on the practice of the
courts and which explains that a bribe can include ‘money, securities, food products, non-consumable
goods, service of a different nature, rights to property, deposits in the name of a bribe-taker,
processing of fictitious contracts, payment of unwarranted bonuses or allowances, intentional
gambling losses in favour of the bribe-taker, gifts for the bribe-taker’s family members or friends,
involvement in a profitable job etc.’

GRECO: Third Evaluation Round. Evaluation Report on Albania on Incriminations (ETS 173 and 191,
GPC 2) (Theme I), Council of Europe: Strasbourg, 2008, p. 5.

Estonia Supreme Court Decision n. 3-1-1-118-06, p. 16.

GRECO: Third Evaluation Round Evaluation Report on Lithuania Incriminations (ETS 173 and 191, GPC
2) (Theme 1), Strasbourg: Council of Europe, 2009, pp. 5-6.
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10

Those countries that do not specifically mention these practices include them in the general
definition of ‘public official’. This is the case, for example, in Estonia and Lithuania.

In Estonia, state authorities affirm that

members of domestic public assemblies such as members of Parliament or local assemblies are covered by

Section 288(1) of the criminal code as persons who hold office in a state or local government agency or body

and who represent a state or local authority, and that they are thus 1 2 0 S O DdfficoBORSNS R W
purpose of bribery offences (Sections 293 to 298).%

In Lithuania, members of domestic public assemblies are considered to be ‘public servants’ as
defined in Article 230 of the criminal code. This broad interpretation of the concept of ‘public servant’
was stressed in a 2005 case (SCL ruling of 11 October 2005)

inwhichi 62 LISNR2Ya ¢ SNBisingdh ittrhpDti Gibeufddidbekton for attempting to

bribe a member of the Vilnius City Municipality Council to vote for one of the candidates in the elections for
the mayor (see decision of 10 February 2009, Criminal Case No. 2K: —7—48/2009).22

Most CEE countries do not merely criminalize corruption practices where members of national
legislative bodies are involved, but also criminalize corrupt acts committed by members of local
public assemblies. This is the case, for example, in Latvia, where Section 316(1) of the Criminal Code
refers to ‘representatives of state authority’, which includes ‘persons exercising legislative power’,
and thus covers ‘members of the Saeima’ (i.e. the national Parliament) as well as ‘persons
performing duties in local government service’, ‘which is reported to cover members of local councils
(as well as mayors and deputy mayors)’.”® Even in Slovenia, members of domestic public assemblies
are considered public officials according to Article 126(2)1) of the Criminal Code, which defines these
as ‘a National Assembly deputy, a member of the National Council, or a member of a local or regional

representative body’.**

3.1.3. Bribery of foreign public officials

The crime of bribery of foreign public officials has been the object of several interventions at a
supranational level and is explicitly defined in the CLCC, since ‘with the globalisation of economic and
financial structures and the integration of domestic markets into the world-market, decisions taken

on capital movements or investments in one country may and do exert effects in others’.”

All CEE countries criminalize both active and passive corruption involving foreign public officials. Such
a harmonized approach is due to the fact that in the last few years, several corruption-related
provisions have been subject to legal amendments aimed at aligning national legislation with the
requirements of the CLCC.

2 GRECO: Third Evaluation Round. Evaluation Report on Estonia on Incriminations (ETS 173 and 191, GPC

2) (Theme I), Strasbourg: Council of Europe, 2008, p. 9.

2 GRECO: Third Evaluation Round Evaluation Report on Lithuania Incriminations (ETS 173 and 191, GPC
2) (Theme 1), Strasbourg: Council of Europe, 2009, pp. 8-9.

= GRECO: Third Evaluation Round Evaluation Report on Latvia Incriminations (ETS 173 and 191, GPC 2)
(Theme 1), Strasbourg: Council of Europe, 2008, p. 10.

# GRECO: Third Evaluation Round Evaluation Report on Slovenia Incriminations (ETS 173 and 191, GPC 2)

(Theme 1), Strasbourg: Council of Europe, 2009, p. 7.
Council of Europe: Explanatory Report, in: conventions.coe.int, http://conventions.coe.int/
treaty/en/Reports/Html/173.htm, accessed 20 May 2010.
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In this regard, for example, Sections 330 and 334 of the Slovak Criminal Code provide for ad hoc
definitions of passive and active bribery of foreign public officials.”® The definitions are as follows:

Section 330 Passive bribery of a foreign public official

(1) Any person, who as a foreign public official, for himself or for another person, receives,
requests or accepts the promise of a bribe in connection with his/her official duties, either
directly or through an intermediary, in order to provide or maintain an undue advantage in an
international business transaction, shall be punished by imprisonment for a term of five to
twelve years.

(2) The offender shall be punished by imprisonment for a term of ten to fifteen years if he/she
commits the offence referred to in paragraph 1 on a large scale.

Section 334 Active bribery of a foreign public official

(1) Any person who gives, offers or promises a bribe to a foreign public official or to another
person, either directly or through an intermediary, in connection with the official duties of the
foreign public official with the aim to obtain or maintain an undue advantage in an international
business transaction, shall be punished by imprisonment for a term of two to five years.

(2) The offender shall be punished by imprisonment for a term of five to twelve years if he/she
commits the criminal offence referred to in paragraph 1 on a large scale.

The only exception to this process of harmonization of national definitions to the standards of the
CLCC is Albania, where no specific reference to ‘foreign public officials’ is present. In fact, even if
authorities claim that foreign public officials can be considered Hersons exercising public functionsQor High

State officialsQfor the purpose of bribery offences, no explicit reference to foreign officials is present in
Sections 244, 245, 259, 260, 319 and 319/a of the Albanian national Criminal Code.”

3.1.4. Bribery of members of foreign public assemblies

The crime of bribing members of foreign public assemblies as defined under Article 6 of the CLCC is a
specification of the crime of bribery of foreign public officials (Article 5 CLCC) and is essentially based
on the need for protecting democratic institutions, independently of whether they are national or
foreign in character. In this regard 15 out of 16 CEE countries explicitly criminalize both active and
passive corruption of members of foreign public assemblies.

26 Section 128(2) of the Criminal Code of Slovakia: ‘For the purposes of this Act, a foreign public official
shall mean any person holding an office: (a) In the legislature, a judicial authority or a public
administration authority of a foreign country including the head of State, or (b) In a legal entity in
which a foreign country exercises a decisive influence or in an international organisation established
by States or other subjects of public international law, if the performance of their office also includes
the competencies for running public affairs, and the criminal offence has been committed in
connection with such competencies.’

27 GRECO: Third Evaluation Round. Evaluation Report on Albania on Incriminations (ETS 173 and 191,
GPC 2) (Theme |), Strasbourg: Council of Europe, 2008, p. 7.
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For example, in Latvia,

members of foreign public assemblies are considered to be public officials pursuant to Section 316(3) of the
Criminal Code, which provides s public officials shall also be considered [X] members of foreign public
assemblies (institutions with legislative or executive functions) [X6. ®though this wording is slightly different
to the terminology usSR Ay (G KS | 2y BsEtytitnk [X\WwiEh execitBe fuincBoNsIs indénded to
cover all other assemblies not having powers to enact legislation but possessing other functions of
O2yaARSNIoOtS AYLERNIIFIYOS 06KAOK INB Ay GKFX]/

2
FRYAYA&GGNI GADBS LRsSNBEQOD® | OO2NRAY I & Zanctibi Getaikd SY Sy

under bribery of domestic public officials apply to bribery of members of foreign public assemblies.”®

Similar legislation exists in Slovenia, where, according to

Article 126(2)5) of the Criminal Code, members of foreign public assemblies are considered public officials
YR | NB B perkoy &hRperforns d¥egislative, executive or judicial function or any other official
duty in a foreign country and at any level, and who fulfils the conditions from points 1, 2 or 3 of Article
126(2)QThe elements of the offence and the applicable sanctions detailed under bribery of domestic public
officials apply accordingly to bribery of members of foreign public assemblies.”’

As in the previous paragraph, within the Albanian criminal justice system, there is no explicit
reference to members of foreign public assemblies in the provisions dealing with corruption. Despite
this,

authorities claim that members of foreign public assemblies can be considered High State officialsCor Yocally

elected personsQfor the purpose of bribery offences and are therefore covered by Sections 245 and 260 of
the Criminal Code.*

3.1.5. Bribery of officials of international organgations and kribery of members of
international parliamentary assemblies

The need for criminalizing corrupt practices in the international sphere has been stressed not just in
the framework of the Council of Europe, but also in the EU dimension with the adoption of the

Protocol®*

to the EU Convention on the protection of the European Communities’ financial interests
and that of the Convention on the Fight against Corruption involving officials of the European
Communities or officials of EU member states. This EU interest is of great importance for analysing
national laws on corruption in this domain since most CEE countries are now members of the EU and

thus are part of legislative reforms involving corruption in the international domain.

In this section, attention is devoted to the crimes of bribery of officials of international organizations
(Article 9 CLCC) and bribery of official of international parliamentary assemblies (Article 10 CLCC).
Their protected legal interest in general is the transparency and impartiality of the decision-making
process of public international organizations and, with reference to Article 10 of the CLCC, the fight

28

GRECO: Third Evaluation Round Evaluation Report on Latvia Incriminations (ETS 173 and 191, GPC 2)
(Theme 1), Strasbourg: Council of Europe, 2008, pp. 10-11.

GRECO: Third Evaluation Round Evaluation Report on Slovenia Incriminations (ETS 173 and 191, GPC 2)
(Theme 1), Strasbourg: Council of Europe, 2009, p. 8.

GRECO: Third Evaluation Round. Evaluation Report on Albania on Incriminations (ETS 173 and 191,
GPC 2) (Theme 1), Strasbourg: Council of Europe, 2008, p. 7

Official Journal of the European Communities No. C 313 of 23. 10. 96.
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against corruption within those assemblies that perform legislative, administrative or advisory
functions on the basis of the statute of the international organization which created them.*

The attention and commitment that emerged at a supranational level led to an increasing
harmonization in CEE countries with regard to the definitions of corruption in the international
sphere. The harmonization is higher for the crime of bribery of officials of international organizations,
where only Albania lacks a specific provision.33A lower degree of harmonization is found with
respect to the crime of bribing officials of international parliamentary assemblies. In fact, 4 countries
out of 16 do not explicitly criminalize this practice: Albania, Bulgaria, Estonia and Macedonia. In
Estonia, Section 288 of its Criminal Code defines ‘public officials’ as persons who hold office in a state
agency or body and who represent state authority; Subsection 3 extends this definition to include
officials working in international organizations. However, there is no explicit reference to members
of international parliamentary assemblies under Subsection 3.** The case is similar in Bulgaria, while
Article 122(4)f) of the Macedonian Criminal Code refers to a ‘representative of [...] international
organizations’ but does not mention the members of international organizations’ parliamentary
assemblies. In Poland, Article 93 (n.15) of the Criminal Code defines the duties of ‘foreign officials’ as
consisting of a ‘job or commission assigned by an international organization’, but does not explicitly
refer to international parliamentary assemblies.

3.1.6. Bribery of judges and officials of international courts

With reference to the protection of the international sphere, Article 11 of the CLCC specifies the
crime of bribery of judges and officials of international courts. This definition, which is intrinsically
linked to those provided under Articles 2, 3 and 9 of the CLCC, does not

include w XoBly YdgesQin international courts (e.g. at the European Court of Human Rights) but also other

officials (for example the Prosecutors of the UN Tribunal on the former Yugoslavia) or members of the clerk@
.35

office.

When analysing the degree of harmonization, it has to be noted that 6 out of 16 CEE countries —
Bulgaria, Estonia, Macedonia, Montenegro, Poland and Romania — do not specifically criminalize the
crime of bribery of judges and officials of international courts.

On the other hand, 12 CEE countries do criminalize this form of bribery, albeit according to different
definitional techniques. For example, in Slovenia judges and officials of international courts are
considered public officials according to Article 126(2)7) of the Criminal Code, which refers to ‘any
person who performs a judicial, prosecutorial or other official duty or function in an international

32 Council of Europe: Explanatory Report, in: conventions.coe.int, http://conventions.coe.int/treaty/

en/Reports/Html/173.htm, accessed 20 May 2010.

As in the previous paragraphs, Albanian authorities claim that officials of international organizations as
well as officials of international parliamentary assemblies can be considered ‘persons exercising public
functions’ for the purpose of bribery offences and are therefore covered by the bribery provisions.
However, there is no explicit reference to these actors under sections 244 and 259 of the Criminal
Code.

GRECO: Third Evaluation Round. Evaluation Report on Estonia on Incriminations (ETS 173 and 191, GPC
2) (Theme 1), Strasbourg: Council of Europe, 2008, p. 10.

Council of Europe: Explanatory Report, in: conventions.coe.int, http://conventions.coe.int/treaty/
en/Reports/Html/173.htm, accessed 20 May 2010.
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court’.*®

A similar definition is provided for under Section 137(3)d) of the Hungarian Criminal Code, in
which specific mention is devoted to a ‘member of an international court that is vested with
jurisdiction over the territory or the citizens of the Republic of Hungary, and any person serving in

such international court, whose activities form part of the court’s activities’.

In contrast, a less specific definition in which prosecutors are not mentioned is provided under
Article 2(7) of the Criminal Code of Bosnia-Herzegovina, where ‘judge[s] or other official[s] of an
international court’ are included among ‘foreign official persons’.

A different definitional technique is used in countries such as Slovakia, where active and passive
bribery of judges and officials of international courts is covered by the provisions on bribery of
foreign public officials in international business transactions (Sections 330, 334, 331 and 335 of the
Criminal Code). In this regard,

the provisions on bribery of foreign public officials in international business transactions refer to the
definition of foreign public officials in Section 128(2) [of the Criminal Code] which states that ¢ apart from
officials holding an office in a foreign country ¢ foreign public officials shall also mean W¥ny person holding an
office [X] in an international organization established by states or another subject of public international law,
if the performance of their office also includes the competencies for running public affairs, and the criminal
offence has been committed in connection with such competenciesQIn addition, Sections 331 and 335 [of the
Criminal Code] refer to ¥ representative or employee of an international, supranational, intergovernmental
organization or institution of which the Slovak Republic is a member or with which the Slovak Republic has a
contractual relationship, or [X] a person in a similar position(f (o)

3.1.7. Trading in influence

The inclusion of the crime of ‘trading in influence’ in the CLCC is the result of the comprehensive
approach that guided the Council of Europe when criminalizing ‘trilateral corrupt relationships’. In
such a case a person trades his/her real or supposed influence in exchange for an undue advantage
from someone seeking this influence.®®

3 GRECO: Third Evaluation Round Evaluation Report on Slovenia Incriminations (ETS 173 and 191, GPC 2)
(Theme 1), Strasbourg: Council of Europe, 2009, p. 12.
7 GRECO: Third Evaluation Round Evaluation Report on Slovakia Incriminations (ETS 173 and 191, GPC 2)

(Theme 1), Strasbourg, Council of Europe, 2008, pp. 15-16.

‘This provision criminalises a corrupt trilateral relationship where a person having real or supposed
influence on persons referred to in Articles 2, 4, 5, and 9 — 11, trades this influence in exchange for an
undue advantage from someone seeking this influence. The difference, therefore, between this
offence and bribery is that the influence peddler is not required to “act or refrain from acting” as
would a public official. The recipient of the undue advantage assists the person providing the undue
advantage by exerting or proposing to exert an improper influence over the third person who may
perform (or abstain from performing) the requested act. “Improper” influence must contain a corrupt
intent by the influence peddler: acknowledged forms of lobbying do not fall under this notion. Article
12 describes both forms of this corrupt relationship: active and passive trading in influence. As has
been explained (see document GMC (95) 46), “passive” trading in influence presupposes that a person,
taking advantage of real or pretended influence with third persons, requests, receives or accepts the
undue advantage, with a view to assisting the person who supplied the undue advantage by exerting
the improper influence. “Active” trading in influence presupposes that a person promises, gives or
offers an undue advantage to someone who asserts or confirms that he is able to exert an improper
over third persons’. Council of Europe: Explanatory Report, in: conventions.coe.int,
http://conventions.coe.int/treaty/en/Reports/Html/173.htm, accessed 20 May 2010.
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This offence is somewhat different from the other ¢ bribery-based ¢ offences defined by the Convention,
though the protected legal interests are the same: transparency and impartiality in the decision-making
process of public administrations.”

A wide range of legislative reforms® (both on the national and supra-national level) has dealt with
this form of crime and highlighted the need for its criminalization.

As a result of the international attention devoted to the criminalization of trading in influence, all 16
CEE countries now criminalize this offence, but with some particularities.

In this regard 9 of 16 CEE Countries criminalize ‘trading in influence’ both in its active and passive
form: Albania (Section 245/1 of the Criminal Code); Bulgaria (Article 304b of the Criminal Code);
Croatia (Section 343 of the Criminal Code); Latvia (Section 326.1 of the Criminal Code); Poland
(Sections 230 and 230a of the Criminal Code); Romania (Article 312 of the Criminal Code); Romania
(Article 366 of the Criminal Code); Slovakia (Section 366 of the Criminal Code); and Slovenia (Articles
269 and 269a of the Criminal Code).

On the contrary, six of the remaining CEE countries criminalize trading in influence only in its passive
form: Bosnia-Herzegovina (Article 382 of the Criminal Code); Estonia (Section 298.1. of the Criminal
Code), Hungary (Section 256 of the Criminal Code); Lithuania (Article 226 of the Criminal Code);
Moldova (Article 326 of the Criminal Code); and Montenegro (Article 422 of the Criminal Code).

3.1.8. Active/passive bribery of domestic arbitratorand briberyof foreign arbitrators

During the final stages of the Convention negotiations, several scholars mentioned the problem of
the corruption of arbitrators, i.e. persons who by virtue of an arbitration agreement are called upon
to render a legally binding decision in a dispute submitted by the parties to the agreement. The need
to address this offence was stated to be

on the one hand because of the importance of their tasks, not seldom involving decisions with considerable
pecuniary or other economic consequences, but not to a lesser degree also because of the similarity of their
tasks with those of judges and, generally speaking, for matters of completeness.“

Due to these concerns, three new measures to be taken at the national level were defined under
Articles 2, 3 and 4 of the Additional Protocol (AP) of 2003 to combat the following offences: active
bribery of domestic arbitrators, passive bribery of domestic arbitrators and bribery of foreign
arbitrators.

While looking at the harmonization of national definitions with those provided under Articles 2 and 3
of the AP, 5 out of 16 CEE countries are still not in line with the international benchmark, namely
Albania, Estonia, Poland, Romania and Slovakia.

9 Council of Europe: Explanatory Report, in: conventions.coe.int, http://conventions.coe.int/treaty/

en/Reports/Html/173.htm, accessed 20 May 2010.

For example, the United Nations Convention against Corruption criminalizes the offence of ‘trading in
influence as a crime involving the using of one’s real or supposed influence to obtain an undue
advantage for a third person from an administration or public authority of the State’ under Article 18.
See UNODC: Legislative Guide for the Implementation of the United Nations Convention against
Corruption, Vienna: UNODC, pp. 101 ss.

Council of Europe: Explanatory Report, in: conventions.coe.int, http://conventions.coe.int/treaty/
en/Reports/Html/173.htm, accessed 20 May 2010.
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In Albania, authorities claim that domestic (and foreign) arbitrators are covered by Sections 319 and
319/a of the Criminal Code, but there is no explicit reference to domestic (or foreign) arbitrators in
these provisions.

In Estonia, authorities have stated that even if the functions of arbitrators are similar to those of
judges under Estonian law,

G KS RS T affitialSravdied fodinfsectln 288 (1) of the [Criminal Code] seems not to cover arbitrators
and, as a consequence, bribery of domestic and foreign arbitrators is not established as a criminal offence.”

Polish statutes also lack a specific reference to arbitrators (both national and foreign), as do those of
Romania and Slovakia. However, in these countries arbitrators tend to be included in the broader
concept of public official. For example, according to the national authorities of Poland,

bribery of foreign arbitrators is possibly covered by the bribery provisions, on the condition that such

arbitratorscano S 02 Yy & A RS NB R publ2 fun@tBns ih iy 2 SNAEQn yYhal mebihing of sections
228(6) and 229(5) of the Criminal Code.”

A lower degree of harmonization is present with regard to the crime of bribery of foreign arbitrators,
with 9 out of 16 CEE countries presenting gaps and asymmetries in their definitions: Albania, Bulgaria,
Estonia, Latvia, Macedonia, Poland, Romania, Serbia and Slovakia.

3.1.9. Bribery of domestic jurors and bribery of foreign jurors

In line with the need for guaranteeing the transparency and impartiality in the decision-making
process within the judiciary, next to the criminalization of corruption of judges and arbitrators,
Articles 5 and 6 of the AP criminalize passive and active corruption of national and foreign jurors. A
juror is understood, according to the minimum standard defined under Article 1(3) of the AP, as a ‘lay
person acting as a member of a collegial body which has the responsibility of deciding on the guilt of
an accused person in the framework of a trial’.

While considering that such a definition is intrinsically connected with the structure of the national
criminal justice system, 6 out of 16 CEE countries do not criminalize the bribery of jurors. This
includes Lithuania, where no definition is provided for the offence due to the fact that the concept of
trial by jury is not known in the national legal system.* Other countries that do not specifically
criminalize corruption of domestic and foreign jurors are Albania, Estonia, Romania, Slovakia and
Slovenia.

In Albania, authorities claim

that the concept of Yidges, prosecutors and employees of the judicial bodiesQas employed by sections 319
and 319/a CC is broad enough to cover domestic and foreign jurors, although these categories of persons are

a2 GRECO: Third Evaluation Round. Evaluation Report on Estonia on Incriminations (ETS 173 and 191, GPC
2) (Theme 1), Strasbourg: Council of Europe, 2008, p. 13.

i GRECO: Third Evaluation Round Evaluation Report on Poland Incriminations (ETS 173 and 191, GPC 2)
(Theme 1), Strasbourg: Council of Europe, 2009, p. 14.

44 GRECO: Third Evaluation Round Evaluation Report on Lithuania Incriminations (ETS 173 and 191, GPC

2) (Theme I), Strasbourg: Council of Europe, 2009, p. 13.
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not explicitly mentioned. However, they stressed that there are no domestic jurors in the Albanian justice
45
system.

Similarly, in Croatia, authorities indicate that domestic and foreign jurors are included in the notion
of ‘official person’ in the sense meant in the Croatian bribery provisions and referred to in the
definition in Section 89(3) of the Criminal Code. In addition, it should be noted that

the Croatian legal system considers the concept of lay judges as members of a judicial panel trying criminal

cases at first instance and that any Croatian citizen of full age worthy of performing the duty of a lay judge
may be appointed as a layjudge.46

In Poland,

domestic jurors are covered by the Polish bribery provisions, as section 115 §§ 19 and 13 (clause 3) [of the
Criminal Code] explicitly included t I @ 2 dzR3 S & a heyson feldmin@puliYEhdtilinsQefdrredW
to in sections 228 and 229 PC.¥

In addition, asymmetries still remain in Bulgaria and Macedonia with regard to the crime of bribery
of foreign jurors.

3.2.Further national definitions. The second comparative criterion

The second comparative criterion relates to those illicit behaviours that are not defined in the CLCC
and the AP, even though they may be grouped under the label of ‘corruption in the public sector’.
This section takes all these further offences — whether criminalized by only one or by more CEE
countries — into account.

National definitions are grouped in four macro-areas: (1) intermediation in corruption, (2) corruption
in a professional sporting event, (3) corruption in voting and (4) illegal influence of witnesses.

Intermediation in corruption is explicitly criminalized in Estonia, Latvia and Bulgaria. Due to the
particular nature of these definitions, it is worth including them in this paper:

Estonia:
Section 295 Arranging the receipt of gratuities

(1) Arranging the receipt of gratuities is punishable by a pecuniary punishment or up to one year
of imprisonment.

(2) The same act, if committed: 1) at least twice, or 2) by taking advantage of an official position,
is punishable by a pecuniary punishment or up to 3 years’ imprisonment.

(3) An act provided for in subsection (1) or (2) of this section, if committed by a legal person, is
punishable by a pecuniary punishment.

45

GRECO: Third Evaluation Round. Evaluation Report on Albania on Incriminations (ETS 173 and 191,
GPC 2) (Theme I), Strasbourg: Council of Europe, 2008, p. 10.

GRECO: Third Evaluation Round Evaluation Report on Croatia Incriminations (ETS 173 and 191, GPC 2)
(Theme 1), Strasbourg: Council of Europe, 2009, p. 11.

GRECO: Third Evaluation Round Evaluation Report on Poland Incriminations (ETS 173 and 191, GPC 2)
(Theme 1), Council of Europe: Strasbourg, 2009, p. 14.
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Section 296 Arranging a bribe
(1) Arranging a bribe is punishable by a pecuniary punishment or up to one year of imprisonment.

(2) The same act, if committed: 1) at least twice, or 2) by taking advantage of an official position,
is punishable by a pecuniary punishment or up to 3 years’ imprisonment.

(3) An act provided for in subsection (1) or (2) of this section, if committed by a legal person, is
punishable by a pecuniary punishment.

Latvia:
Section 322 Intermediation in bribery

(1) For a person who commits intermediation in bribery, that is, of acts manifested in the
providing of a bribe received from the giver of the bribe to a person accepting the bribe, or the
bringing together of these persons, the applicable sentence is deprivation of liberty for a term
not exceeding 6 years.

(2) For a person who commits the same acts, if commission thereof is repeated or is by a public
official, the applicable sentence is deprivation of liberty for a term of not less than 3 and not
exceeding 10 years, with or without confiscation of property.

Bulgaria:

Art. 305a. (New, SG 28/82). [Whoever] mediates the giving or receiving of a bribe, unless the act
represents a more severe crime, shall be punished by imprisonment of up to 3 years.

With reference to corruption in a professional sporting event, Polish law stipulates that

in addition to the general bribery provisions, section 296b of the Criminal Code penalises the acceptance of
undue advantages, When organising a professional sporting competition or taking part in such a
competition, of a material or personal benefit or a promise thereof in exchange for unfair behaviour or
abandonment, which can affect the outcome of the competition~ & well as the giving of a benefit under the
same conditions (sanction: imprisonment for between 3 months and 5 years, except for cases of lesser
significance in which the sanctions are less severe).”

Concerning corruption in voting, section 250a of the Polish Criminal Code

criminalises the acceptance and the request, by a person entitled to vote, of a benefit in return for voting in a
certain way, as well as the giving of a benefit to such a person for having voted / in order to make him/her
vote in a certain way (sanction: imprisonment for between 3 months and 5 years, except for cases of lesser
significance in which the sanctions are less severe).49

8 GRECO: Third Evaluation Round Evaluation Report on Poland Incriminations (ETS 173 and 191, GPC 2)
(Theme 1), Strasbourg: Council of Europe, 2009, p. 4.

49 .
Ibid.
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Similar definitions are provided for within the Criminal Codes of Bosnia-Herzegovina, Macedonia,
Romania and Serbia:

Bosnia-Herzegovina:

Article 195 Violating the free decision-making of voters

(1) Whoever, during elections for the institutions in the Federation or a recall vote or at a
referendum, forces a voter in the Federation by use of force, serious threat, bribery or by taking
advantage of his poor material position, or in any other illegal way, to vote for or against a
particular candidate or for or against a list of candidates, or for or against the recall, or for or
against a proposal to be decided upon at the referendum, or not to vote at all,

shall be punished by a fine or imprisonment for a term not exceeding 3 years.

(2) A member of electoral commission or some other person who perpetrates the criminal
offence referred to in paragraph 1 of this Article in the discharge of duty entrusted to him
regarding the elections, vote or referendum, shall be punished by imprisonment for a term
between 6 months and 5 years.

Macedonia:
Article 162 Bribery at elections and voting

(1) A person who offers, gives or promises a present or some other personal benefit to a person
with voting right, with the intention of attracting this person to perform or not to perform the
voting right, or to perform it in a certain sense, shall be punished with a fine, or with
imprisonment of up to 3 years.

(2) The punishment from item 1 shall also apply to a person with voting right who requests for
himself a present or some other benefit, or who receives a present or some other benefit, in
order to perform or not to perform the voting right, or to perform it in a certain sense.

(3) If the crime stipulated in paragraph (1) is committed by a legal entity, it will be sentenced
with a fine.

Romania:
Article 303 Corruption of electors

(1) The act of promising, offering or giving money or other benefits in order to determine an
elector to vote or not to vote for a certain list of candidates or for an independent candidate or
to vote or not to vote in a referendum, as well as their receipt by the elector, for the same
purpose, shall be punished by strict imprisonment from 1 to 5 years.

(2) The same penalty shall also sanction the act of a person who votes without having a right to
or the act of an elector who votes several times on the day of elections or of the referendum.
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(3) If the act in para. (1) is committed by an inside observer, the penalty shall be strict
imprisonment from 2 to 7 years.

Serbia:
Article 156 Giving and accepting bribes in connection with voting

(1) Whoever offers, gives, promises reward, [a]gift or other benefit to another in order to vote or
not to vote in elections or referendum for or against a particular person or issue, shall be
punished with fine or imprisonment up to 3 years.

(2) The penalty specified in paragraph 1 of this Article shall be imposed on whoever demands or
receives a gift or other benefit to vote or not vote in elections or referendum for or against a
particular candidate or issue.

(3) If the offence specified in paragraph 1 of this Article is committed by a member of an
electoral board or other person acting in official capacity in respect of voting, such person shall
be punished with imprisonment of 3 months to 5 years.

(4) A gift or other benefit shall be seized.

The Criminal Code of Macedonia provides a specific definition of illegal influence on witnesses as
stipulated by Article 368-a, which is as follows:

(1) One who will influence some person to appear or not to appear as a witness in a procedure in
front of a court or in administrative procedure or is called as a witness to give or not to give
statement in a certain sense, using threats on the life or the body or on the property in greater
scope, offering a bribe, disruption or any other means, shall be sentenced with imprisonment of
1 to 3 years.

(2) The sentence stipulated in paragraph 1 shall be also imposed on anyone who, for revenge for
the statement given by the person called as a witness, will revoke some right, mistreat or cause
physical injury to the person called as a witness or a person close to him/her.

(3) If especially severe consequences occurred on the defendant in criminal procedure or the
witness or a person close to him/her suffered severe physical injury, [the perpetrator] shall be
sentenced with imprisonment of 1 to 10 years.

In concluding the analysis of the ad hoc definitions that are present at the national level, attention
should be devoted to the case of Slovakia, where Sections 329 and 333 of the Criminal Code are
restricted to bribery offences committed ‘in connection with the procurement of a thing of general
interest’. These sections provide for specific contexts involving activities performed in the common
interest (e.g. public tender procedures). ‘To this end, Section 131, paragraph 1, CC provides for the
following definition: (1) For the purposes of this Act, a thing of general interest shall mean an interest
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that transcends the framework of individual rights and interests of individuals, and is important for

the society’.*

All the four macro-areas considered in this section (intermediation in corruption, corruption in a
professional sporting event, corruption in voting and illegal influence of witnesses) include
definitions that are scattered across CEE and often defined in a broad or narrow way. Some of these
conducts, such as intermediation in corruption and corruption in voting, could be a good starting
point in moving toward a more complete common approach against corruption, as they respond to a
relevant policy need to criminalize these behaviours across countries.

4. Conclusions. The law in the books vs. the law in action

This paper was aimed at understanding to what extent a co-ordinated criminalization of corruption
exists in the public sector in CEE countries.

In the previous paragraphs, despite the diversity among national criminal justice systems and
legislation, an acceptable degree of harmonization and approximation of criminal definitions on
corruption has emerged. This harmonization may have an important impact with regard to several
areas of the fight against corruption in CEE. It may ensure coordinated criminalization of national and
international corruption, strengthen cooperation between countries and establish a ‘common
language’ on crime statistics.

This paper started a process of analysis of anti-corruption in CEE. It mainly focused on the formal
elements of the definitions provided at the national level and, in some cases, by means of case law or
information provided by national authorities, on how national provisions on corruption are
concretely applied in the national case law. In this regard, further research should be carried out in
this domain, and using Roscoe Pound’s>' terminology, research ought to be aimed at combining in a
more specific manner the study of the anti-corruption ‘law in the books’ (i.e. the legal texts), with the
anti-corruption ‘law in action’, that is, the everyday enforcement of the law.

50

GRECO: Third Evaluation Round Evaluation Report on Slovakia Incriminations (ETS 173 and 191, GPC 2)
(Theme 1), Strasbourg: Council of Europe, 2009, p. 7.
Pound, Roscoe: Law in Books and Law in Action, in American Law Review (Vol. 44), No. 12, pp. 12-18.
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Appendix A: Corruption in CEE Countries - Comparative table

Albania v v v o o o o v v (0] 0 (0] 0 (0]
Bosnia-Her. | V v v v v v v v v v v v v v
Bulgaria Vv Vv Vv v v v 0 X v v v o] \ o]
Croatia v v v v o] v v v v v v v v v
CzechRep. |V v v v v v v v v v v v v v
Estonia Vv Vv o] v 0 v 0 o] v X X X o] o]
Hungary Vv Vv Vv v v v v v v v v v v v
Latvia v v v v v v v v v v v 0 v 0
Lithuania v v 0 i i v v v v v v v X X
Macedonia v v v v o v o 0 v v v (0] v (0]
Montenegro | V v v v v v v X v v v v v v
Poland v v v v v v v 0 v 0 0 0 v v
Romania ' ' v v v v v X v (0] 0 (0] 0 (0]
Serbia v v v v v v v v Vv Vv v o] v v
Slovakia v v v v v v v v v 0 0 0 0 0
Slovenia v v v v v v v v v v v v o} 0
Legend:

v the definition of the crime considered is in line with the definition provided in the CLCC or AP

0] national authorities claim that the conduct is punishable in their criminal justice system but there is no specific definition

X lack of a specific definition or presence of a definition that is not in line with the one provided in the CLCC or AP



